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A Study on the legitimacy of the
Unlawful Acts(Prevention) Act, 1967
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Abstract

The reason for this exploration paper is to dissect & look at legitimacy of the UAPA,1967. This
paper will depict exhaustively the foundation to the enacting of the Unlawful Activities (Prevention)
Act of 1967, and proceed to additionally talk about inconsistent arrangements of the demonstration.
With the assistance of milestone case-regulations, the paper will endeavor to decide if the
arrangements of the UAPA Act of 1967 are substantial, both naturally and morally. A correlation
between the different detainment and psychological oppression laws of other sovereign states will be
talked about in this paper. This paper shall additionally endeavor, by contextual investigations,
attempt & lay out how demonstration smother free reasoning, & condemns contradict. All in all,

analyst shall attempt to respond to the two exploration inquiries of the paper and give his own ideas.



1. Introduction

On 24th of July, 2019, the BJP drove NDA government passed UAPA amendment act . The reason
was given as, "the alteration to the UAPA Act will help the public authority and insight organizations
to stay four strides in front of fear mongers and non-state entertainers"

The revision in demonstration carries 2 unmistakable changes to first text of the Unlawful Activities
(Prevention) Bill; the progressions are as per the following -

Right off the bat, it gives NIA full independence to direct its activity in any condition of the country
without illuminating the State or nearby specialists. Also, it enables the Central Government to add or
remove names of people into the fear monger watch list without sensible defense.

Pundits of this disputable demonstration fight that the arrangements of this rule abuse the -
respectability of the government design of India, and naturally ensured crucial standards under Article
14 and Article 22 of the Indian Constitution. Conditions, for example, Section 35 (2) of the UAPA
correction, give the public authority a free hand in assigning any person as a fear based oppressor,
and it tends to be contended that this arrangement of the now altered bill can be utilized to keep

political rivals formally.

Moreover, it has arrangements to confine a person for a long time finally without legal allure, which
abuses the standards as set down in Article 14 of the Indian Constitution and repudiates the milestone
legal point of reference as set down in - DK Basu, Ashok K. Johari v/State of West Bengal, State of
Uttar Pradesh which put forth the rules the police and the state should keep while capturing and

confining a person.

This paper will endeavor to investigate the “erratic” powers of the public authority to make
regulations, while analyzing the legal understanding of the term as talked about in cases, for example,
- M/S SHARMA TRANSPORT REP Vs. Administration OF A.P. and ORS?; Som Raj versus State of

Haryana?; Budhan v State of Bihar.?

Corresponding to the above setting, this examination paper will endeavor to break down the
foundation to the UAPA demonstration of 1967, alongside the justifications for why such a
demonstration was comprised. Besides, the analyst will endeavor to examine the erratic idea of this

demonstration, and see whether it is violative of the fundamental standards connected with laws of

L AIR 2002 SC 321
2 AIR 1990 SC 1175
® AIR 1995 SC 190



capture and confinement. At long last, the paper will refer to contextual investigations of how
essential thing freedoms of residents have been abused through the UAPA act.

Il. OBJECTIVES
1. To dissect sacred legitimacy of the Unlawful Activities (Prevention) Act alteration
considering the DK Basu judgment.
2. To inspect degree of inconsistent powers of the Executive comparable to laws of arrest and

detention.

I1l. METHODOLOGY

In the current examination, help has been taken of doctrinal or non-experimental strategy for

gathering information.

V. BACKGROUND TO THE UAPA AMENDMENT

The underlying foundations of the UAPA Amendment can be followed back to provincial times; in
1908 the British Raj executed the Criminal Law Amendment Act. This demonstration, interestingly,
brought into the domain of the idea of "unlawful relationship.” It was utilized to condemn the heads
of Indian Struggle for Freedom.

When the Indian government achieved independence in 1947, the organization chose to keep the
arrangements of the Criminal Law Amendment. Notwithstanding, on the flipside, the Nehru
government started to utilize the arrangement against their own residents; for example against
dissenters who stood in opposition to the strategies of the INC.

In the ensuing years, the Indian Judiciary anyway held in cases, for example, - VG Row v/s State of
Madras; A.K. Gopalan v/s State of Maharashtra; and Romesh Thapar v/s State of Madras, basically,
aggregately got to conclusion that major privileges of the residents can be reduced exclusively in the

most limit and in the most extraordinary of the most extraordinary conditions; and that any rule,



regulation, or chief choice that point towards shortening said freedoms, will be held unlawful. Based
on these decisions, the legal executive held that S. 124A of the Criminal Law (Amendment) Act was
illegal it had inconsistent and preposterous limitation on the capacity of the residents to partake in
their principal rights.*

For beating limitations like this held by Indian legal executive, first correction in constitution was
presented & immense twisting done to Article 19 of Indian constitution; the expressions "public
request™ & "amicable relations with states™ were affixed as "sensible limitations”. This resulted in
expression "public request™ being involved randomly by the public authority instead of now revoked
124A segment of the Criminal Law (Amendment), and those protesting against the public authority
were being adjusted by legitimization of them disregarding “sensible limitations."

The mediation of public authority expanded more in ensuing years; maybe most conspicuous
illustration of this was evident in 1963, where India and China were in conflict, & to subdue the
provincial nonconformists of public authority's approaches and pundits of the conflict against China,
the sixteenth Amendment was done by the Parliament. It additionally changed Art.19 by affixing that
the public authority can put "sensible™ limitations on the interest of "power and respectability” of the
state. This statement basically gave the public authority complete liberty to keep anyone or gatherings
those requested independence or requested for withdrawing from the State.®

It was on the setting of the sixteenth amendment to the Constitution that the public authority
presented the primary draft of the Unlawful Acts (Prevention) Act on the floor of the Parliament.
Because of wide-spread dissents, the main draft of the UAPA bill was removed from the floor of the
house, as was the subsequent draft. In 1967, the UAPA bill was at last sanctioned into regulation. The
demonstration in its underlying stages gave the Central Government inconsistent powers to boycott
associations, without practically any fair treatment included. This was done through Section 5 of bill
which comprised a non-straightforward "Unlawful Activities Prevention Tribunal” which nearly gave
the focal government a free hand in assigning anybody they needed as a psychological oppressor or a
fear monger association.

This arrangement, alongside the force of Preventive Detention was utilized during the Indira Gandhi
system to check dissenters and opposers of the highly sensitive situation which was proclaimed,

refering to it was sensible to confine them as they were viewed as - "inside unsettling influences".

4 Adve, Nagraj, and Harish Dhawan. “Suppression of Dissent.” Economic and Political Weekly, vol. 43, no. 2, 2008,
pp. 4-4. JSTOR,www.jstor.org/stable/40276886.
® SINGH, ANUSHKA. “Criminalising Dissent: Consequences of UAPA.” Economic and Political Weekly, vol. 47,
no. 38, 2012, pp.14-18. JSTOR, www.jstor.org/stable/41720156.
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Fundamentally, the public authority, through the UAPA act could boycott any relationship on the
premise that it was "unlawful” and needed to give no legitimizations connecting with the same.®
UAPA, in the 21st hundred years, was utilized to make ready for significantly more draconian
regulations. The Terrorist and Disruptive Activities (Prevention) Act (TADA) and the Prevention of
Terrorism Act (POTA) of 2002 were presented by the public authority on the reasoning that the
demonstrations will assist with uncovering against state exercises inside different states in India.
Notwithstanding, these sculptures were utilized to gather together and confine, without worthwhile
motivation, a few hundred residents the public authority considered to direct "unlawful™ exercises. It
is in many cases battled that, similar to the Criminal Law Amendment of 1908, TADA and POTA
were utilized to supress the most vocal and dynamic dissenters of the focal government, and of the
state in general. Because of significant media, and legal pushback these two exceptionally
questionable rules were canceled. The public authority, notwithstanding, to circumvent such
examination, revised the 1967 UAPA bill; in 2004 and 2008 there were corrections made to the 1967
bill to integrate the most dubious parts of TADA and POTA. The most bewildering illustration of this
is seen when the expression "unlawful action” of the UAPA 1967 was changed to incorporate the
meaning of a "psychological oppressor action” as was given in the Prevention of Terrorism Act of
2002. The 2008 Amendment to UAPA presented the expression "fear monger

posse” and gave the focal government further significant erratic powers concerning forbidding,
capturing, and keeping people or associations they considered as "unlawful”. Presently under the
UAPA the public authority could boycott associations on two explicit grounds - for being "unlawful
and for being a "fear monger association."

To additional increment the erratic powers of the public authority, on February 2012 set up a specific
body named the - "Public Counter Terrorism Center” or the NCTC. The NCTC gets it powers from
the arrangements of the UAPA, and to a degree capacities in a similar way as the Office of the
National Counterintelligence Executive (NCIX) which works in the United States of America.

The NCTC will actually want to capture, search, and keep any individual or association without
talking with or in any event, illuminating the State Governments.

The latest amendment to the UAPA bill was passed in 2019, on the setting of an avalanche electing
triumph of the Bhartiya Janta Party. The additional elements of the change were examined in the

starting piece of the paper.

6 South Asia Human Rlghts Documentation Centre, and Ravi Nair. “The Unlawful Activities (Prevention) Amendment Act
2008: Repeating Past Mistakes.” Economic and Political Weekly, vol. 44, no. 4, 2009, pp. 10-14. JSTOR,
www.jstor.org/stable/40278825.
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A Study Of The Arbitrary Powers Of Arrest And Detention,

As Given In The Uapa.

The Unlawful Activities (Prevention) Act, while takes into its domain plenty of erratic activities,
maybe the most inconsistent part of the demonstration is its powers connected with captures and
detainment of people.

To comprehend what enables the UAPA to make captures, one needs to comprehend what sorts of
acts does the UAPA condemns.

The under part 1V of this demonstration, the actual component expected to lay out that an individual
or association is participating in "fear monger" exercises, assuming it includes utilizing bombs,
explosive, different explosives or inflammable substances, or by some other method for anything

nature, which is probably going to hurt the population.

The explanation the expression - "some other method for whatever nature™ is featured is that any
actual demonstration can be considered as a fear based oppressor act by the public authority. Laying
out such a low bar to assign a go about as psychological militant movement is an inconsistent strategy
use by the public authority to supress dissenters. Under this demonstration, assuming an unfamiliar
individual is giving a discourse against the public authority in India, the public authority could
confine him under the arrangements of this go about as they could fight that his discourse could

threaten individuals of the country.

Besides, the demonstration has comprised an essentially lower necessity to lay out mens rea or a
liable brain comparable to a fear monger action as is characterized under the demonstration. To lay
out mens rea under this demonstration, the public authority just needs to lay out that the individual or
association is "possible™ to strike dread in individuals. Taking the case of the unfamiliar individual
delivering a discourse against the public authority, under this act the public authority could keep him
even before he gives the discourse under the assumption that his discourse is probably going to cause

fear among the people.

It was held by SC in the leading case of Joginder Kumar vs State of UP-

“No arrest can be made because it is lawful for the police officer or the government to do so. The

existence of the power of arrest is one thing and the justification for the exercise of such power is



quite another.””’

The UAPA act obviously disregards the precedent set by the Supreme court, as the public authority
doesn't have to give significant legitimization for the capture of people.

Under area 43A of the demonstration, an assigned expert based on conviction "from individual
information”, or data outfitted by someone else, or "from any archive, article or whatever other thing
which might outfit proof of the commission™ of an offense under the Act (accentuation added). The
capturing official just has to illuminate the suspect regarding the charge against him/her "as soon as
maybe".

The expression of "as soon as maybe" has no characterized legal time-limit; consequently the cop or
the alleged assigned authority can mishandle their power and keep the captured person for a period
that isn't ordinarily followed or is the legal prerequisite.

To additional add to the erratic powers connected with captures and confinement, the 2008 revision
broadened the pre-charge detainment period from 90 days, a standard that was at that point bizarrely
high as per global norms, to 180 days. Be that as it may, how the expansion in the time of
confinement is applied is surprising. Following 90 days the examiner for the public authority should
just demonstrate that the examination is continuing to get an adjudicator to approve confining
somebody for an additional 90 days, which isn't the standard normally observed. The common
principle is that an investigator should demonstrate that there is a significant gamble in letting the
captured individual out of care, not just show that the examination is continuing.

Moreover, the 180-day time frame is richly high when contrasted with global guidelines. The UK
illegal intimidation act allows a detainment of 28 days; the United States law of capture considers a
confinement of 7 days, and in Australia the time one can be held prior to charging is restricted
exclusively to 24 hours.

In Maneka Gandhi v/The Union of India, it was laid that - any procedural regulation should be
simply, fair, and sensible; these terms are not generally satisfied in the UAPA act.

In DK Basu v/State of West Bengal, the court set down rules connecting with the laws of capture the
police and the chief should follow. Among the rules, there are provisions connecting with the warning
of dear loved ones of the captured individual; in any case, under the UAPA the police or the supposed
assigned authority isn't expected to make any such notice. Moreover, the captured individual can
request a promoter to be available during a piece of his cross examination, another right that the

public authority overlooks corresponding to captures made

7 AIR 1994 SC 1349



under the UAPA act.®

Under 51A of the Act, inserted through the 2008 amendment, the central government can “seize,
freeze and prohibit the use of funds, financials, assists, or economic resources of the individuals
suspected to carry out terrorist activities under the definition of this act.” As pundits of this
amendment brought up, the extent of such an arrangement is incredibly expansive, and
that the government can in a real sense annihilate livelihoods through controlling the

funds of a person on simple doubt.

One of the most dubious segments of this act is the inversion of the idea of assumption of
blamelessness. Under the standard of law and order, and normal equity the obligation to prove any
claims is on the indictment and that for somebody to be gone after for a lawbreaker act, such an
obtaining should be demonstrated for certain. However, under section 43A of the act, if “definitive
evidence” is found against the arrested individual, then the “court shall presume, unless the contrary

is shown, that the accused has committed such an offence.”

It is imperative to comprehend that the "positive proof* the condition talks about is dependent upon
investigation or checks before the case starts under the watchful eye of a legal court. Consequently,

there is a huge opportunity of control of proof.

Besides, the idea of assumption of guiltlessness is cherished under Article 20 of the Indian
Constitution. The idea of free and clear as a matter of course is a universally perceived idea, and is
even covered under Article 14 of the International Covenant on Civil and Political Rights or the
ICCPR, which India is a signatory to. The NHRC, while talking on the concept of presumption of
innocence, opined that — “Breaching fundamental principles of fair trial, including the presumption

of innocence, is prohibited at all zimes. ”

The principle of presumption of innocence has also been upheld several times by the Indian judiciary,

specially seen in the landmark judgment of — Babu v/s State of Kerala and the others.

The last inconsistent power this paper will examine is according to the resistance the focal

government claims from indictment comparable to this bill. Section 49 of the bill reads —

“Protection of action taken in good faith. —No suit, prosecution or other legal proceeding shall lie
against—

(@ the Central Government or a State Government or any officer or authority of the Central

Government or State Government or District Magistrate or any officer authorised in this behalf by

8 B D, 'Judicial Analysis Of The Constitutional And Procedural Safeguards Against Arbitrary Arrest And Detention' (2013) 2
ChristUniversity Law Journal



the Government or the District Magistrate or any other authority on whom powers have been
conferred under this Act, for anything which is in good faith done or purported to be done in
pursuance of this Act or any rule or order made thereunder; and

(b) any serving or retired member of the armed forces or para-military forces in respect of any
action taken or purported to be taken by him in good faith, in the course of any operation directed

towards combating terrorism.”

Hence, any person who’ve been illicitly confined or captured, has no legitimate response to look for

pay or battle exemption.

Conclusion

This examination paper is endeavor to make evident how legislatures all over political range utilize
harsh & severe resolution i.e., Unlawful Activities Prevention Act to crush political adversaries, &

dissenters.

One of contentions utilized for blessing of executing this kind of resolution is it is in facilitation of
the DPSPs, for sake of "public safety." Although, it’s battled by the pundits of the rule that any

regulation or rule should be in accordance with the Fundamental freedoms of the country.

The Unlawful Activities Prevention Act condemns principal right of affiliation, yet in addition makes
next to zero qualification amongst political difference and criminal rebellion. Political dispute is a

principal right that should be safeguarded by the state.

It is perceived that the intricacies connecting with psychological warfare, severe and here and there
even inconsistent activities are required; nonetheless, to have a demonstration that provides
administration a free hand in managing political dissenters in the manner in which they need doesn't

accomplish the objective of safeguarding public safety.



Suggestion of the researcher —
. A quick annulment of the UAPA. A demonstration like this ought to be supplanted by a regulation

that takes into account a level of straightforwardness, and legal examination.

. As is found in the above entries, there should be a gigantic move made towards police change, which
diminishing the immense tyrannical powers that police have.

Legislations connecting with insurance of political difference ought to be passed, to appropriately
characterize what endlessly doesn't be political dispute.

Compensation ought to be given to those people who were kept under the UAPA for a lot of time,

demonstrated guiltless.
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